IMMIGRATION LAW

The uneasy interplay between
employment law and immigration law

Immigration law and employment law are becoming

increasingly intertwined

Heather Collins & Elly Fleming

The increasing convergence of employment law and immigration
law, and recent developments in both areas, is being keenly felt
by New Zealand employers as they navigate an ever-changing
landscape of rules.

For many, it's not a comfortable space. Employment legislation
doesn't always fit with the immigration rules and their application,
and this can be challenging for employers to interpret and comply
with.

The two areas of law are often at odds with one another. On
the one hand, employment law is concerned with setting out
rights and protections for employers and employees, including
from discrimination. On the other, immigration law prescribes
when and how a non-citizen can work in New Zealand, with
Immigration New Zealand (INZ) monitoring and enforcing
immigration rules. A failure to meet an employer’s obligations
can result in exposure to the risk of personal grievances or
action by the Labour Inspector. At the same time, failure to
follow immigration rules can result in INZ taking action against
employers and migrant workers.

The two areas of law most commonly intersect when work
visas tie migrant workers to employers, including the Accredited
Employer Work Visa CAEWV). From our experience, due to the
power inequality within the specific employment relationship
(alongside other factors), there is a generally reduced willingness
from migrant employees to complain about employment law
violations.

In our view, practitioners need to be conscious of the
vulnerability of migrant workers when providing advice and
mindful of the potential conflicts of interest when acting for
employers, by helping with their accreditation and job check
applications, and migrant workers by helping with their AEWV
application.
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Terminating employment

Employers need to navigate how they can best preserve the
employment of migrant workers with valuable skills while
complying with their obligations under both employment and
immigration legislation. In short, an employer cannot simply
dismiss a migrant employee when they no longer hold a visa. But
the employee cannot perform duties either, and the employer
can't simply hire someone else until they have fully discharged
their obligations. This creates a complex dilemma for the
employer.

Recent employment cases address some of these clashes
between policy and law. The case of Dilshaad Gill v Restaurant
Brands Limited [2021] NZEmpC 186 illustrates the importance
of getting expert advice on immigration law and employment
law. This case is still relevant in the new context of the AEWV.

Cookie-cutter contracts
It's important for practitioners to consider work visa requirements
and the potential residence pathways for migrant employees
when preparing individual employment agreements (IEA), to
ensure immigration instructions are considered.

This requires tailored clauses to be included in an [EA
to prevent costly employment issues. Specific employment
requirements prescribed in immigration instructions should be
incorporated. In addition, clarity within the IEA about the process
to follow in the lead-up to and expiration of the migrant’s work
visa is also beneficial to both the employer and the employee.

Discrimination risk

Under the Human Rights Act 1993 and Employment Relations
Act 2000, employers are not, with few exceptions, allowed to
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discriminate against personal qualities such as age, ethnicity, gender, disability
or marital status, or the fact that a worker holds a visa. But immigration law at
its core is discriminatory in nature — creating a divide along personal qualities of
individuals.

Discrimination issues can arise as early as the pre-employment stage. This is
seen in Goel v Barron [2022] NZHRRT 28.

In this case, Ritesh Goel expressed an interest in working for Peter Barron,
the director of Performance Cleaners, in a three-minute phone call. The Human
Rights Review Tribunal ruled Performance Cleaners had unlawfully discriminated
against Goel in ruling him out as an applicant for employment because of his visa

status.
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Adyvice to practitioners
It's crucial for practitioners to maintain a holistic perspective, considering the
potential implications of both immigration and employment laws on their clients.

While immigration lawyers may have a general understanding of employment
law, there are risks associated with providing advice outside of their primary area
of expertise.

Instead, we suggest immigration lawyers and advisers refer to employment
law specialists for more accurate and tailored advice. Likewise, employment
lawyers and advocates should refer matters to immigration lawyers or advisers
when such expertise is required.

In Employment Relations Authority proceedings involving migrant workers, it
can be helpful to engage immigration specialists as expert witnesses to address
pertinent questions concerning immigration rules.

The way forward

There is a pressing need for policymakers to take a more integrated approach
between immigration rules and employment law. It's equally important that the
advice provided to employer and migrant employee clients alike is across both
areas, to avoid potential pitfalls when two pieces of a legal jigsaw puzzle don't fit
neatly together. M
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Property and Commercial Solicitors
Beautiful Mt Maunganui, New Zealand

Opportunity: Do you want to take control of your legal career? Are

you working your ‘butt’ off and want the opportunity to be rewarded for
your hard work? Are you looking to re-enter the work force and FEO

will enable the best of professional and family life? Are you a talented
Solicitor looking for an exciting opportunity to practice law in one of New
Zealand’s most picturesque locations? Look no further! We are seeking
experienced Property and Commercial Solicitors to join our team.
Please call for a talk if you want to explore opportunities.

About Us: A Maori whakatauki best describes what is the most
important thing in the world. He Tangata, He Tangata, He Tangata.

(Itis people, Itis people, It is people). We are a small, friendly law firm
nestled in the stunning setting of Mt Maunganui. Our firm is known for
its warm and welcoming atmosphere, and we take pride in providing
high-quality legal services to our clients. We offer a unique work
environment that blends professional excellence with the natural beauty
of our surroundings.

Job Description: As a Solicitor at our firm, you will have the opportunity
to work on a diverse range of legal matters, allowing you to grow and
expand your skillset. You will work closely with our experienced legal
team and interact with clients. We encourage a collaborative and inclu-
sive work culture where your contributions will be valued and your career
development actively supported.

Desired Qualities:

+  Awesome positivity and team-first attitude.

+  Genuine care for people.

* Hold a current New Zealand practicing certificate.

+ Excellent written and verbal communication abilities.
+ Apassion for delivering outstanding client service.

+  Willingness to learn and adapt to new challenges.

What We Offer:

* Awelcoming and inclusive work environment.

+  Good opportunities for professional growth and advancement.
+  Competitive salary commensurate with experience.

How to Apply:

If you are a dedicated Solicitor with a passion for the law and a desire to
work in a small, friendly firm in beautiful Mt Maunganui, we would love
to hear from you. Please send your resume and a cover letter outlining
your qualifications and experience to admin@ablaw.co.nz by 5th April
2024.

Don’t miss this opportunity to join our close-knit team, enjoy the natural
beauty of Mt Maunganui, and re-invigorate your legal career.
We look forward to meeting you!

Note: We are an equal opportunity employer and welcome applications
from candidates of all backgrounds and experiences.

Abernethy Broatch Law




